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Bn1aanBOCTOKCKMIA rOCYA,apCTBEHHDBIV YHUBEPCUTET SKOHOMMUKM U CepBUCA
BnagmsocTtokK. Poccua

TpaHccopmauus hopMbl cOeNKU B YCNOBUSAX peanu3auum
LM(PPOBLIX TEXHONOMMI: akTyanbHble NPobnemMbl
U NepcrneKkTuBbI pa3BUTUSA

AHHOmMayuAa. HayyHO-TEXHUYECKUIN N TEXHONOFMYECKUIN NPOrpecc, COBPeMEHHbIE LIMBK-
/IM3aLMOHHbIEe BbI30Bbl U Yrpo3bl, CBA3aHHbIE C 3NUAEMMUOIOFMYECKON OBCTaHOBKOMN M
pacnpoctpaHeHnem COVID-19, ycTaHaBAMBAOT COBPEMEHHble TeHAEeHUMU pPa3BUTUA
MMYLLLECTBEHHOTO MpeanpUHUMaTENbCKOro U obuierpaxaaHckoro obopota B Poccuy, a
3HaAUMT, onpepensaoT TPaHCHOPMALMIO NPUHLMMNOB, METOA0B U MEXaHW3MOB AencTeuA
HOPM rpa[aHCKOro nNpaBa. B 3ToW CBA3W aKTya/bHOCTb AUCTAHLMOHHOTO (YAaNeHHOro)
B3aMMOAENCTBMNA CYOBEKTOB MMYLLECTBEHHbIX OTHOLIEHUI onpeaennsia HOBbI NopsaaoK
N MEXaHW3M 3aK/o4YeHMA caenokK. NpeameTom ucciesoBaHNA BbICTynaeT Gopma caenku
KaK npaBoBol cnocob duKcaunm 06a3aTeNbCTBEHHbIX NPABOOTHOLLEHUI U ee MOAEPHU-
3aUMA B YC/0BUAX LMBUAM3ALMOHHOIO, HAYYHO-TEXHUYECKOrO, TEXHONOMMYECKOrO Npo-
rpeccoB W AeNCTBUTENbHbIX TPAHCHALMOHANbHbIX 3NUAEMMONOTMYECKUX yrpos. Llenb —
nccnesoBaTb HOBE//IbI TPAXKAAHCKOIO 3aKOHOAATEIbCTBA B YaCTWM MPUMEHEHUA undpo-
BbIX MEXaHM3MOB B 3aKNHOYEHUN N Y40CTOBEPEHNN CLENOK, BbIABUTL NPaBoBble Npobne-
Mbl, BAMAOWME Ha IPPEKTUBHOE NPUMEHEHUE LUPPOBLIX MHCTPYMEHTOB M 3/1EKTPOHHbIX
dopm durKcaumnm poccuiickoro Toprosoro obopoTa. MpUKIaLHON XapaKTep Kpyra BOnpo-
COB, BXOAALLMX B NpegMeT UCCAef0BaHNA, ONpeaena ero MeToabl: UHAYKLMIO U AeayK-
unio, GopManbHO-IOPUANYECKNIA METOA, aHaNN3 M 0606LWweHMe NPaBOBbIX MaTepuanos,
npaBoBOE NPOrHO3MpOBaHWe. B cTaTbe aKTyaM3UPYIOTCA BOMPOCHI, CBA3AHHbIE C NPaBO-
BbIMW Mpobenamm B 4acTU MPABOBON KOHKPETU3ALMUU «INEKTPOHHbBIX U TEXHUYECKMX
cpeacTB», CyObEeKTOB 3/1eKTPOHHOM KOMMEPLUKN, 3/IEKTPOHHON dUMKCALMM MOMEHTA 3a-
KNHOYEHUA CANKM U HagNexKallmnx cnocobos UX naeHTudMKaumm 1 AoCToBepHOCTU (aen-
CTBUTENILHOCTU) BOAIN U BONIEU3BABNEHWS.

Knrouessle cnosa u cnosocovemaHus: uydposasn TpaHchopmaums, umdposas caenka, snek-
TPOHHaA dopma CAENKM, S/IEKTPOHHbIA TOProBbi 060POT, 3aKOHOAATE/IbHbIE U3MEHEHUS,
arperaTtopbl.
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Transformation of the transaction form in the context
of the implementation of digital technologies:
current problems and development prospects

Abstract. Scientific, technical and technological progress, modern civilizational challenges
and threats associated with the epidemiological situation and the spread of COVID-19 es-
tablish modern trends in the development of property, entrepreneurial and general civil
circulation in Russia, and therefore determine the transformation of the principles, meth-
ods and mechanisms of operation of the norms of civil law. In this regard, the relevance of
remote (remote) interaction of subjects of property relations has determined a new proce-
dure for the mechanism for concluding transactions. The goal is to study the novelties of
civil legislation in terms of the use of digital mechanisms in the conclusion and certification
of transactions, to identify legal problems that affect the effective use of digital tools and
electronic forms of recording Russian trade turnover. The article actualizes issues related to
legal gaps in terms of the legal concretization of "electronic and technical means", subjects
of electronic commerce, electronic recording of the moment of the conclusion of the
transaction and the proper ways of their identification and the reliability (validity) of will
and will.

Keywords: digital transformation, digital transaction, electronic form of transaction, elec-
tronic trade, legislative changes, aggregators.

Beenenne

[ocnanuem k ®enepansHomy Cobpanuto 15 ssaBaps 2020rona I[Npesunent Poc-
cuu B.B. [lyTtun onpenenut 3Ha4MMOCTh HUPPOBBIX TEXHOJIOTHHA I Pa3BUTHUS CTpa-
HBI. «MBI y)Ke CO3Jali KPyIHEHIIyI0 HHYPACTPYKTYPY ... HHU(POBOTO TeNeBHICHUS,
M0 CBOMM TEXHHYECKHM IapaMeTpaM — OIHY M3 CaAMBIX COBPEMEHHBIX B Mupe. OxBar
nuQpoBBIM TeneBuaeHneM B Poccuu celiuac Bhimie, ueM, Hanpumep, Bo dpanun, AB-
crpun miu LBeiinapuu... Poccust — ogHa U3 HEMHOTHX CTpaH B MUpE, I/I€ €CTh CBOU
COIMANIBHBIE CETH, MECCEHIPKEPHI, TOYTOBBIC U ITOUCKOBBIE CHCTEMBI, APYTHe HAIHNO-
HaJIbHBIE pecypcHl. ...Bricokast moctymHocts MHTEpHETA JOMKHA CTaTh KOHKYPEHT-
HBIM TIpEeUMyLIecTBOM Poccuy M Hammx rpaxaaH, co3JaTh IIUPOKOE MPOCTPAHCTBO
1711 00pa30BaHUS M TBOPUYECTBA, IS OOLICHUS, IS Peali3allii COLUATIBHBIX U KyJIb-
TYPHBIX TIPOEKTOB. 11 KOHEUHO, 3TO HOBBIE BOZMOXHOCTH JUIS YYacTHUS JIIOJCH B JKU3-
HU cTpasbl. [ Hac 3HaYMMa Kak[asi Co3uAaTeNbHasi MHUIMATHBA TPaXIaH, 00IIecT-
BEHHBIX 00BCIMHCHHUM, HEKOMMEPUECKUX OpTaHU3aINHA, UX CTPEMIICHHEC BHECTH CBOM
BKJIJl B PEILCHHUE 33714 HalMOHaIbHOTO pa3Butus» [1]. Ilpu sToM TeHaeHIMH pac-
mpocTpaHeHus] NU(POBHU3AMKM HE OrPaHMYMBAIOTCS CEKTOPOM TOCYAApPCTBEHHBIX H
MYHUIMIIANBHBIX YCIIYT; cdepa UX NMPUMEHEHHS OXBaTWia IpaXJaHCKUE W MpeaIpu-
HUMAaTeJIbCKUE MPABOOTHOIICHHS, 3JIEKTPOHHBIC TOPTOBBIE IUIOMIAZKH U JOTOBOPHBIE
00513aTeNBCTBA, ONpeeNuiia 3aKOHOAATeIbHbIE HHULMATUBEI B YaCTH MPABOBOU per-
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JIAMEHTAIUK MeXaHU3Ma JIOKyMEHTOO00POTa, ONIEPATUBHOCTH B3aUMOJICHCTBHS CYOh-
€KTOB UMYIICCTBCHHBIX MTPABOOTHOIICHUH, IOPSIKa 3aKIFOYCHHUS C/ICJIOK U YIOCTOBE-
peHus 0053aTeILCTBEHHBIX MPAaBOOTHOIICHUH. TeM He MeHee 3 (hEeKTUBHOCTh peau-
3allu¥ 3aKOHO/IATENIFHBIX MHUIMATUB OTIPEIeIsieT HEe00OX0IMMOCTh B BBISIBICHHH KPY-
ra nmpo0JieM MmpaBorprUMeHeHUsT HUGPOBBIX (GopM (HHUKCALUN SKOHOMUYIECKOTO 000pO-
Ta, JOTOBOPHBIX MPABOOTHOIICHHUH CYObEKTOB IS TabHEHIIIETO MPOTHO3UPOBAHUS U
BO3MOXXHOCTH TPHUMEHEHHUS IM(PPOBBIX TEXHOJOTHHA B TOPTOBOM HMYIIECTBEHHOM
000pOTe CTpaHbl, FOPUIU3AINH YIAICHHOTO (TUCTAaHIIHOHHOTO) TOTOBOPHOTO MPOIIEC-
ca YYaCTHUKOB TPXKIAHCKHUX U MPEANPUHIUMATEIBCKIX OTHOIICHUH.

ba3y uCTOYHHMKOB HACTOSIIETO HMCCICIOBAHMS COCTABMIM HOPMATHBHBIC MPaBO-
BBl aKTHl PA3MUYHOIO YPOBHS IOPUAMYECKOH CHIIBI, OTJENbHBIE HAYYHO-
MPAKTUYECKUE TPYABI B 001aCTH MPUMEHEHUS IU(PPOBBIX TPAB U DIICKTPOHHBIX CJIE-
JIOK B UX BHUJOBOM MHOT000pa3uu (CMapT-KOHTPAKTHI, JICKTPOHHbBIC OUPKEBBIC CIEI-
KH), OJHAKO KOMIUICKCHBIX JOKTPHHAJIBHBIX HCCIICIOBAHUH, MOCBAIICHHBIX (hopme
CHIENIKK B IU(POBOM TPOCTPAHCTBE, HE YCTAHOBIICHO, BBUJIY €€ OTHOCUTEIBHOW HO-
BU3HEI.

OcHoOBHas YacTh

Bomnpockl umrinemMeHTanuu NUQPOBBIX MEXaHU3MOB OTHOCSTCS HE TOJBKO K cde-
pe UX peaM3aldy Ha YPOBHE TOCYJapCTBEHHBIX U MYHHITUTIATBHBIX YCIYT, HO U aK-
TyaJbHbI MPUMCHUTENFHO K HM3MEHHMBIIHNMCS TMpaBHJIaM TOProBoro oboporta B P®.
PoJib IMCTAHIIMOHHO# TOPTOBIU B COBPEMEHHOM MHpE HEM3MEHHO pacteT (0COOCHHO
B TEPHO]] TMAHIEMHH) TIPH BBEJCHUU TOCYIapCTBAMU OTPAHUYUTENIBHBIX MEp B OTHO-
IICHUH TIEPEIBUIKCHUS TPAX/IAaH KaK BHYTPU CTPaHbI, TAK U B YACTH BHEITHETO TYPH3-
Ma, B CBSI3U C YeM BOINPOC 00 MCCIIEIOBAHUM MEXaHU3MOB PEaM3alliyl AJICKTPOHHOMI
(OpMBI TOPTOBIH 00ECIICUUT peaTn3allii0 UMYIIECTBCHHBIX HHTEPECOB €€ yYacTHU-
KOB, IPEIOTBPATUT HAPYIICHUS CYObEKTUBHBIX YaCTHBIX UMYIIECTBEHHBIX HHTEPECOB,
MO3BOJIUT 00ECTICUNTh (PUCKANBHBIC MyOIMYHBIC HHTEPECHI TOCY1apCTRa.

Hosble 1udpoBbie cepBHCH, BO3HUKAONINE HOBBIE BO3MOXKHOCTH JUISI 3aKIIIOYE-
HUS CJICJIOK MO Pa3InYHbIM OCHOBAHHSAM CBOIATCS K CYIISCTBCHHOMY C TOUKH 3PCHHS
HCTOPUYECKOTO TMOAX0/Ia COBEPIICHCTBOBAHUIO MEXaHM3Ma JTOKyMeHTO0O0poTa. Ore-
PaTUBHOCTh B3aWMOJICHCTBUS CYOBEKTOB MPABOOTHOIICHHN MPHBOAUT K TOSBICHHIO
HOBBIX CIIOCOOOB 3aKJIIOUCHHUS CHICNIOK; Ha MOJJO0HOE M3MEHEHUE PEarupyroT 3aKOHO-
JaTenu, KOTOPhIe B HOPMOTBOPYECKON HHHUIIMATHBE THITAIOTCA OTPa3sHTh Haubosee
MPUEMIIEMBIH M BOCTPEOOBAaHHBIH MHCTPYMEHT PEajli3alidd MPaB U OCYIICCTBICHHUS
o0s3anHocTer. Haunnas ¢ 2018roxaa [IpaButenbetBoM PO nprHUMAaNKCh OTACIBHBIC
pelieHHs 10 CO3aHUI0 U BHEAPEHHUIO B TPAKIAHCKUI 000pOT DIIEMEHTOB ITU(PPOBOit
CHCTEMBI, B YACTHOCTH: UCTIOIb30BaHKE OMOMETPUYECCKOM MOMMUCH KaK JJICKTPOHHOTO
aHayora cOOCTBEHHOPYYHOU TIOAINMUCH C MCIIONB30BAHUEM CIEIHATBHOTO 000pyA0Ba-
HUS (CBETOBOTO mepa, rpadUuecKoro MiaHmieTa), MOOUIbHAS IEKTPOHHAS TOIMUCH,
MOOUITbHAS SJICKTPOHHAS MOIMHCH ¢ MPUMEHEHUEM IU(PPOBBIX CPEICTB, AOOHCHTCKHUI
HOMEp KJIMCHTA, dJCKTPOHHAs moyta U Ap. [2]. [IepBUYHBIA ONMBIT MPUMEHEHHS JTaH-
HBIX ITU(PPOBBIX MHCTPYMEHTOB OBLI MPEIAMETOM IyOIMUYHBIX CIyLIaHHH, 0000IICH-
HBIC PE3yJbTAThI AMPOOAIMH KOTOPBIX ONMPEICITAINA H3MECHEHHS U TOTIOJHCHUS TPaXK-
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JTAHCKOTO 3aKOHOJATENFCTBA B YaCTH BKIIIOUEHHUS HOBBIX (DOPM yIOCTOBEpEHUS IOTO-
Bopa (1. 2 ct. 434 paxxnanckoro konekca (I'K) P®) [3].

K coxanenuto, BCTynuBIIME B CHITy U3MECHEHUS M JIOTIOJHEHUSI HE JINIICHBI He-
JIOCTAaTKOB, OAHUM W3 KOTOPBIX SBISETCS OTCYTCTBHE (OpMaNM3aldy U KOHKPETH3a-
MU TOTO, YTO TIOHUMAETCA TOJ] SJICKTPOHHBIMHU JTHUOO WHBIMH aHAJIOTUYHBIMHU TEXHH-
YECKHMH CPEICTBAMH, HAIJIEKAIIUX CIOCO00B UAECHTHU(UKANHA CYObEKTOB JOTOBOP-
HBIX 0053aTEIbCTB M JIOCTOBEPHOCTH (JCHCTBUTEILHOCTH) MX BOJIH. [IpH 3TOM BaXKHO
OTMETHTH, UTO AJIEKTPOHHBIC (POPMBI CIIEITKH UMEIOT CIIOKHUBIIHNACS MOJIOKHUTEITBHBIN
ONBIT CBOErO INPUMEHEHHS B 3aKOHOJIATENbCTBE 3apyOexHbIXx crpaH (['epmanmuy,
CIIA), a coBpeMeHHas KOHIENIHs pehOPMUPOBAHUS TPAKIAHCKOTO 3aKOHOAATEIb-
CTBa MPOTEKAET IO/ BIUSHUEM 3apy0eHOTO OTBITa CTPaH, OTHOCSIINXCS K MTPABOBOM
CeMbe CTpaH o0IIero npasa u npasa cripaBeaanBoctd (Anrius, CILA).

BBeznenne upoBbIX HHCTPYMEHTOB (HampuMmep, OHOMETPUUYECKOI U IU(pPOBOit
MOJMKCH) B AJICKTPOHHBIH JOKYMEHTOOOOPOT OpraHM3allfii ¥ OPraHOB BJIACTH OMpe-
JIENIAII0 BO3MOXKHOCTH TIPHMEHEHUS IU(PPOBBIX WHCTPYMEHTApHEB B TPAXKIAHCKOM
(uMy1ECTBEHHOM) 00OpOTE CTpaHbl, B YaCTHOCTH HOBBIMH (POpMaMy 3aKIFOUYCHUS
CHENKU W TIOPOXKIEHHUS JOTOBOPHBIX MPAaBOOTHOIIEHHUH CTaja BO3MOXKHOCTh 3aKIIIOue-
HUS DJICKTPOHHBIX OPM JIOTOBOPA KaK JIMYHO C UCTIOJIIE30BAaHUEM JJIEKTPOHHOH MOoY-
THl YYaCTHHKOB IPAaBOOTHOLICHUH, TaK U C IPUMEHEHHEM MH(OPMAMOHHOTO HHTEP-
HET-TIPOCTPAaHCTBA (MHTEpHET-CaiTh) [4].

OTmMeTHM, 9YTO BO3MOXKHOCTH MCTIOTB30BAHMS IMYHOM 2JIEKTPOHHON MTOYTHI HE SB-
JISIETCSI HOBBIM 3aKOHOJIATENbHBIM IPHUEMOM, a TPAJUIIMOHHO OTHOCHUTCS K NMHUCHMEH-
HOU (hopMe 3aKIIIOYECHHUS CICNIKH MOCPEICTBOM OOMEHa JaHHBIMU IPU MOMOIIH MOY-
TOBOH (B TOM YHCIIE DIIEKTPOHHOM), HaKCHMIIBHON M UHBIX CPEACTB CBS3H, OJHAKO €€
MIPUMEHEHHUE JI0 CUX TIOP COTPOBOXKAAETCS BO3MOXXHOCTHIO BOSHHKHOBEHHS CIIOPOB B
YacTH JIETANM3alUH U TPUAaHUS IOPUANIECKON CHIIBI COOTBETCTBYIOIIEH Tepenucke,
YCTaHOBJICHHSI MOMEHTA 3aKJIIOYCHUS CHETKH M TPaBOBBIX MOCIEACTBUN. AHaIH3
HOPM JIEMCTBYIOIIETO TPaKIAHCKOTO 3aKOHOAATEIHCTBA ITO3BOJISIET CAENATh BBIBOJ 00
OTCYTCTBHU (POPMaibHO BHIPKEHHBIX 3aKOHOJATEIBHBIX TUCIIO3UIMNA B YacTH pas-
pelIeHHs TOCTAaBJICHHBIX BOMPOCOB; MX pa3pelIeHHE OCYLIECTBISIETCA B paMKax Cy-
NeOHOTO JOKa3bIBaHUS, B Pe3ybTaTe KOTOPOTO CYAOM OCYIIECTBISIETCS TOIKOBAHUE
TEKCTa COOOIICHHUH JICKTPOHHOMN MEPEIUCKH B YaCTH YSACHEHUS JCHCTBUTEIHHOW CBO-
00/bI BOJM KOHTPAareHTOB, HANpaBICHHON Ha MOPOKACHUE COOTBETCTBYIOLIETO Ipa-
BOOTHOIIIEHUS.

HewmensbIiee KoIM4ecTBO BOMPOCOB BO3HUKAET B CBSI3M C HapacTaromuM 000po-
TOM 3aKJIOYEHHBIX DJIEKTPOHHBIX CHEJOK MOCPEICTBOM LU(PPOBOrO HHTEPHET-
npoctpancTsa. [Ipu 3ToM cdepa npruMeHEeHHs BBILIEH3I0KEHHOW (YOPMBI 3aKITFOUEHHS
JIOTOBOpPA JOBOJBHO OOmMpHA Oyiaromapsi MU(PPOBON OCHAIEHHOCTH YYaCTHHKOB,
0CcOOEHHO B YacTH 3JCKTPOHHON TOPTOBIH, CYOBEKTAMHU KOTOPOW BBICTYMAIOT MpO-
(eccroHaNbHBIE YYACTHUKU-TIpEANpUHUMATENN U notpedutenu. [lonoGHble caenku
Yaie BCEro OCYIIECTBISIOTCS Yepe3 HHTePHET-CallThl, KOTOpbIe colepkar nHdopma-
LIUIO O PA3JIMYHBIX BHUIAaX TOBAPOB M HUX MPOJABIAX, YTO 3HAYUTEIHHO YIIPOIIAeT TO-
UCK He0OXOANMOM BELIN CpeAr BCero 00bEMa TOBAPHOHM Macchl 3a CYET IPUMEHEHHS
IUQPPOBBIX MOUCKOBBIX MEXaHU3MOB.
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@opMoOil 3aKIIOYEHHUS DBJEKTPOHHOW CHEIKH 37eCh BBICTYNAET O3HAKOMIJICHHE
MOJIb30BATEIISI MHTEPHET-MarasuHa ¢ JJIEKTPOHHOH (opMoii coryameHus, KOTopoe
YK€ HaxoAWuTCs Ha caiite. B ciiyuae cormacus ¢ ycIOBHAMH MPEIOCTaBISIEMOTO CO-
TJIAIIeHNs TT0JIb30BaTENb MOCPEACTBAM «KJIMKA» MOKET MPUHATH €r0 YCIOBUA U TEM
caMbIM JIaTh aKIEeNT B AIIEKTPOHHOM (hopMare; MOMEHTOM MOPOXKACHUS COOTBETCT-
BYIOILIETO 00sI3aTENbCTBA 3/€Ch BHICTYNAET KOHKIIOACHTHOE NeiicTBue. HecmoTps Ha
TO, YTO «KOHKITIO3US» KaK BBIPAKEHHE BOJIECU3BIBICHHUS — HCTOPUIECKH CIIOKHUBIITHI-
sl CIIOCO0 3aKIIIOYEHUs JJOTOBOPA, IMOAOOHOTO pojia IEHCTBHE BHI3BIBAET CIIOPHI B CY-
Jax pa3IMYHBIX WHCTAHLWH, CBSI3aHHBIE C HEOCBEJOMIJIEHHOCTBIO TOJB30BaTelei C
YCIOBUSAMH 3IEKTPOHHOT'O COTJIAILICHHS 10 NPUYHMHE UX HEBHUMATEIBbHOCTH. OOBIYHO
HCXOJ JieJila CBOJIUTCSI K TPABOMEPHOCTH JACHCTBUM JPYyroi CTOPOHBI JOTOBOpA, TaK
KaK O MPOTUBOIPABHBIX JIEHCTBUAX pedb HE MIAET C YUETOM MPE3yMIIUU J0OpOCcOBe-
CTHOCTHU B JICHCTBUSAX CyOBEKTOB IpakAaHCKOro obopora. MHBIM cocobom 3akiroue-
HUSl DJIIEKTPOHHOTO JOTOBOpa SBISETCS MCIONB30BAHWE ABTOMATUYECKOW CCHUIKH U
OTKPBITOTO JIOCTYIIA TIOIH30BATENS K SJIEKTPOHHOMY COTJIAIIEHUIO ITyTEM Tepexoa 1o
THIIEPCChUIKE U O3HAKOMJICHHUS C YKa3aHHOW MHQopmManueid. JaHHbIi MeToa Ha3bIBa-
ercs browse-wrap (web-wrap)lomaraem, mannast saeKTpoHHast GpopMa 3aKITFOYEHUS
JIOTOBOpA JIOJDKHA CTAaTh SIMHCTBEHHOM B OTHONICHHH MyOIMYHBIX 0hepT (mpemioxke-
HHUI O 3aKJIIOYEHHH JIOTOBOPA HEOINPEICICHHOMY KpYTY JIHII), JJISl 4Yero HeoOXOIHMO
BHECCHUE COOTBETCTBYIOIINX M3MEHEHHUI B 3aKOHOJIATEIbCTBO B YACTH YCTAHOBIICHHS
00s13aTeIHHON MPOIEAYPHI U CAMOTO TIOPSIIKA 3aKIIOUEHHS SIEKTPOHHON (POpPMBI J10-
TOBOpPA Ha YCJIOBUAX IMTyOJIUIHOTO MPEATIOKEHUS.

He meHee akTyanbHBIM BOIPOCOM TIPH YCIOBUH 3aKITIOYEHHUS SIIEKTPOHHBIX AOTO-
BOPOB SIBJISIETCA OTIpE/eTIeHHe MecTa 3aKioueHus caenku. [lo o0mmmM mpaBunam, 3a-
KpEIIEHHBIM B cT. 4441 paxknanckoro kogekca PO [5], Takum MecToM OyAET ABIATH-
Csl MECTO JKHTENILCTBA WJIM MECTO HAaXOXKACHUS JIMIa WIKM OpTaHU3alru, KOTopas Ha-
MpaBisiia MPeIJIOKEHNE O 3aKII0UEHHH I0TOBOPa HA TeX MJIM MHBIX ycinoBusx. Cra-
KHBasICh C MPAKTUYECKOW YaCThIO NMPUMEHEHHS] HOPM, PETYIHPYIONUX TaKOW Mexa-
HI3M, Kak browse-wrap (web-wrap)jepen nmpaBONpUMEHHTENIEM BCTaéT s MPO-
OneMHBIX BompocoB. Hampumep, BO3MOXKHO JIM NPU3HATH MPHHSATHE JAHHOTO COTJia-
IICHUS BBIPAXKCHUEM cOTJIacusl B sIBHOM Gopme? B nanHOM ciydae HeoOXouMo oopa-
TUTBCS K KOHKPETHBIM METOJIaM 3PUTEILHOTO OTOOpakeHHWs YKa3aHHOW B cCOTJIale-
Hun uHMopmanmu. CrenoBaTenbHO, HE BO BCEX CIydasx ACHCTBHSA, COBEpILACMBIC
MOJIb30BaTeNneM, OyIyT paccMaTpUBATHCS C TIO3UIINY IPaBa KaK aKIIeTIT.

WHTEpecHbIM SBISETCS PEryIMPOBAHHWE MPHUMEHEHUS 3JIEKTPOHHBIX CPEICTB B
YacTH YCTHOTO 3aKIIOUeHHs cAeTKU. Hopma mpaBa, perynupylomas JaHHbIe TPaBOOT-
Homenusi, Haxogutes B cT. 159TK P®. Ona npegycmarpuBaeT BO3MOKHOCTD 3aKJIIIO-
YCHUS CACTKU B YCTHOU (JOpME C UCTIONIL30BAHUEM DIICKTPOHHBIX CPEJICTB MPU ITOMO-
IIM ToJI0ca KIMEHTa W KOHTPareHTa, KOTOPBIH MOXET MPOBOJUTH MEPErOBOPHI C UC-
MOJIb30BAaHUEM CHEIHAIBHBIX TEXHUUYECKUX MPOrpamMM, CIOCOOHBIX MepenaTh Bce yc-
JIOBMSI COTJIALICHUS B TOJIOCOBOM (popmare. Takoit hopMaT, Tak ke Kak U MHbIC LH]-
POBBIE METOJIBI, MPEAIOJIaraeT MPOCTOTY UCIOIB30BAHUS MPHU yNAJCHHOCTH CyOBEK-
TOB, OIHAKO HY)KJAeTCsl B MPaBOBOH periameHtanuu. Cpeau akTyadbHBIX BOIPOCOB
MpUMEHEHUs] TUPPOBOI (HOPMBI 3aKIIOUEHHsI CIEIKH MMOCPEICTBOM AKLENTOBAHUS B
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rOJI0COBOM (popMaTe OTMETHM HEBO3MOXKHOCTH B ITOJIHOI Mepe YIOCTOBEPEHUS B TOM,
YTO JIMIO, YYacTBYIOIIEEe B MOJOOHBIX MPAaBOOTHOLICHMSX, 00JagaeT AeecrocOOHO-
CTBIO M CBOOOAOH BoJen3bsiBieHus. C LeNbio JalbHEHIIeTo MPOABIKEHHS SIEKTPOH-
HBIX ()OpM 3aKIIOYEHHsS CACIOK M YMEHBIICHHUS KOJIMYECTBA IOPUIMYECKUX CIIOPOB
BO3MOXKHO TIPEIIOKUTh NMPUMEHEHHE TPABOBBIX MEXAaHM3MOB, TPEOYIOIIUX CBOETO
(hopManbHOTO 3aKpPEIUICHUS B 3aKOHOIATEILCTBE. BakHOI rapaHTHel yBaXKeHUS MTpaB
JUYHOCTH SIBJSIETCA 3aKperieHHe B HOpMax 3aKOHa TpeOOBaHMN O HOTapHAIbHBIX
NEHCTBUAX, TapaHTUPYIONINX JIETATBHOCTh U TOCTOBEPHOCTH Pa3IMYHOrO PoJa JOKY-
MEHTOB, CBOOOJIBI BOJIM M BOJICH3BABIICHUSI CTOPOH. Psi nccinemoBarenel mpu usyde-
HUU JTaHHOW TEMATHKHU BBIACISLIN HEOOXOJUMOCTh YCTAaHOBJIICHHUSI JIOTIOJTHUTEIBHBIX
rapanTuii B chepe mudPOBBIX CIEIOK; TaKOW rapaHTHEed MOXKET BBICTYIIATh HOTapH-
anpHOe feiictBue. [lonaraem, 4To B 3JEKTPOHHBIX CHIENIKAX, 3aKII0YAEMBIX B OTHOILE-
HHUH HEBM)KUMOCTHU U (MJIM) 0CO00 IIEHHOTO JBM)KUMOTO MMYIIECTBA, a TAKXKE B Kpe-
JUTHOM 00513aTENIbCTBE B KPYIMHOM pa3Mepe BO3MOXKHO NMPUMEHEHHE WHCTUTYTa 005-
3aTENIbHOT0 HOTApHAIBHOTO YAOCTOBEPEHHs (0MOOpEHMs) DIIEKTPOHHON HOpMBI (BHK-
caliM 3aKJIFOUEHHS TOTOBOPA.

B xpyry mpoOjeMHBIX BOIPOCOB, KOTOPBIC OBLIM 00O3HAYCHBI BHINIEC, OTMETHM
pOJIb HOBBIX CYOBEKTOB (arperaTopoB), BJCKTPOHHBIX IMPOBAIEPOB-TIOCPSIHUKOB B
JOTOBOPHOHM LEMOYKE M MX OTBETCTBEHHOCTH MO 3aKIIOUEHHBIM cienkaMm. Tak, uH-
(bopMupOBaHKE JIUI] O TEX WM HHBIX TOBapax (IpeaMeTe CACIKH) MPOUCXOAUT Oiaro-
Jlapsi UCTIOJIB30BaHMIO TIM(PPOBBIX TEXHOJOTHIA, U B Cllydac HEJJOCTOBEPHOCTH YKa3aH-
HBIX JaHHBIX ¥ (MJIM) HAMEPEHHOTO COKPBITHS KaKHX-THOO HEraTHBHBIX CBOWCTB TO-
Bapa arperaTop Kak OJUH U3 YYaCTHUKOB MPABOOTHOILICHUH OyAeT HECTH OTBETCTBEH-
HOCTb (Hampumep, B BUjie 00S3aHHOCTH 110 BO3MEIICHHUIO YIlepOa, MPUUUHEHHOTO He-
raTUBHBIMU CBOHCTBaMH BEIIlH, O KOTOPBII MPOaBer] HAMEPEHHO He MPOUH(POPMHUPO-
BaJI oKymnarens). OQHaKO UICHTU(HKAIMS arperaropa He UMEET CBOETO TOJHOTO U
3aKOHO/ATENBHOTO OTNpPENETIEHN U KOHKPETH3aIMK, HECMOTpPS Ha TO, YTO 3aKOHOAA-
TeJbHBIE TOMBITKA PEATN30BaHbl B paMKaxX 3aKOHOMJATENbCTBA O 3alIUTE MPaB MOTpe-
outeneit (ct. 9, 1203 «O 3amuTe npas norpedureneii») [6]. B konTekcTe HacTosmICH
CTaThU corjacumcs ¢ yMo3akmoueHussMu A.A. MIBaHOBa, KOTOPBIN B CBOEH Hay4dyHOU
pabote «bu3Hec-arperaTopsl U MPaBO» OMPEIENIeT MEePBBIX KaK «KOMMEPYECKYIO Op-
TaHMU3AIHI0, KOTOpas CO3MaeT MH(PACTPYKTYPY, MO3BOJISIIOIIYIO HMPOU3BOIUTENSAM U
noTpeOuTeIsiIM 0GOPMHUTH MOCPEACTBOM MOOMIBHBIX YCTPOHCTB M HPHIIOKEHUH UIS
cetr IHTepHET BCe 3Tambl TOTOBOPHOTO IpoIlecca: OT MePBOHAYAIHHOIO BOJIEU3BSIB-
JICHUSI OJTHOM M3 CTOPOH JI0 MCIIOJHEHHsS YXKe 3aKIodeHHOro moroBopa» [7]. Kpome
toro, yrounser H.I'. Ky3HnenoBa B cBoell Hay4HOW MyOJIMKAIINH, «IOTOBOPHI 3aKIIIO-
YaroTCs TakkKe 0€3 YCTAaHOBKH MMPIJIOKEHUN M3 MOOWIBHOW TUIaT(QOPMBEI Ha caiiTax
COOTBETCTBYIONIHMX arperatropo» [8]. IcXo/st U3 3TOro MOYKHO CeIaTh BHIBOJ O TOM,
YTO «arperaTtop» ABJsETCS He TOIBKO WHPOPMALMOHHBIM MTOCPEIHUKOM, HO H PETYJIs-
TOPOM, OPraHU3aTOPOM JESITEIBHOCTH TUIaT(OPMBI (CaiiTa) MO 3aKIIOYCHHIO U UCTION-
HEHUIO JJIEKTPOHHBIX MOrOBOpOB. CIlemoBaTENbHO, OMpENEeNIeHHE U TOCIeIyIOIIne
JUCTIO3UIIMK HOPM 3aKOHA O 3allUTe MpaB MOTpeduTeNneld HOCAT Y3KOHAIPaBICHHBIN
NOTPEOUTENbCKUI XapaKTep, HE PACKPBIBAIOT IOPHINUECKYIO CYITHOCTD M CTAaTyC «ar-
peraTopa», He OTPaKalOT BECh KPYI' BOIPOCOB MPOOJIEMHOTO MOJIs: HE pacHpocTpa-
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HSIOTCSI Ha arperaropoB MHGopMalmu o paborax, IUPPOBOM KOHTEHTE, HE MPUMEHSI-
I0TCS KO BCeM CyOBEKTaM DJIICKTPOHHOH TOPToBIH  (IOJNB30BATEIU-TIPEIPH-
HUMATEJH), HE ONPEIEIISIOT MPEAJ0rOBOPHYIO OTBETCTBEHHOCTh U 00S3aHHOCTH arpe-
raropa, He MO3BOJISIOT YCTAHOBUTh MOMEHT 3aKITFOUCHUS M HAJUICHKAIIETO UCTIOTHEHHS
JIOTOBOpA U T.I1.

JIOTIOTHUTENIPHO K  BBIIICH3JIOKEHHOMY OTMETHM, 4YTO YpPOBEHb HAy4HO-
MPaKTUYECKOW 3HAYMMOCTH IM(PPOBBIX WHCTUTYIIMOHAPHEB B PETYIUPOBAHUU HMY-
MIECTBEHHBIX OTHOIICHUI HACTOJILKO BBICOK, YTO BCJIEJ 3a 3aKOHOJATENEM OIBIT U
HEOOXO0MMOCTh IPUMEHEHHUS IIU()POBU3ALMH B TOPTOBOM 000POTE CTAIU MPEAMETOM
HayYHBIX TUCKYCCHIl B YaCTH BBIACICHHUS HOBOM OTpAciiv mpaBa — HHU(POBOro mpasa.
Yacte uccnenoBareneil MpeJIPUHUMAIOT TONBITKH BBIACTUTh IH(POBOE MPaABO H3
IPayKIaHCKOTO, OJTHAKO B HACTOSAIIEE BPEMSI 3TO MPEKICBPEMEHHO BBUIY OTCYTCTBHS
BO3MOKHOCTH OTIPEICIICHUS] CaMOCTOATEIBHOCTH MpPEAMETa MPAaBOBOTO PEryIHpOBa-
HUS; 3TO MPUBEJET K BHIXOJAIMBAHHUIO XPYIKOH, /IO CUX MOp HE YCTOSBILEHCS MPaBo-
BOM OCHOBBHI, ITU(PPOBHU3ALNK B POCCHICKOM IpaBoBOM IpoctpancTse [9]. Kpyr umy-
IIECTBEHHBIX MPaBOOTHOILCHUH, PETYINPOBaHUE KOTOPBIX BKIIOYACT HUPpPOBEIEe (op-
MBI U UHCTPYMEHTBI, COCTABJSIET MPEAMET PEryJIUpOBaHUS TPAKIAHCKOro IpaBa, a
cermapanus IUPPOBOTO MpaBa MPHUBEIET NI K TyOIHMPOBAHUIO HOPM TPAXKIAHCKOTO
3aKOHOJATENbCTBA. Tak, TpakIaHCKOE 3aKOHOJIATEIECTBO COCTABIISIET OCHOBY IH(PO-
BBIX 00BbeKTOB — UppoBbIX mpaB (cT. 128, 141 paxkaanckoro koaekca P®), nopsaka
3aKJTFOYCHUS DIICKTPOHHBIX CHEIOK M 00s3aTe/bCTBCHHBIX MPaBOOTHOIICHUH (M. 2
cr. 160, 309, 434 paxmanckoro komekca P®d). Tem He MeHee HCCIIEAOBATEIbCKHIA
MOTEeHIMAN IM(POBOTo TpaBa BEIHMK B CHIIY Hepa3paOOTAaHHOCTH M HOBH3HBI TEMATH-
KH, a €r0 HAyYHOE OCMBICIICHUE MOXKET MOCITYKUTh OCHOBOW 3aKOHOJATEIbHBIX HHU-
IIUATUB M 3aKOHONPOEKTOB, HANIPABJICHHBIX Ha COBEPIICHCTBOBAaHUE MPABOBOH peria-
MEHTAllUM ¥ IIPUMEHEHHE HU(PPOBBIX HHCTPYMEHTAPHEB B POCCUICKOM TPaKIaHCKOM
(umy1IeCTBEHHOM) 000POTE.

BriBOABI

1. VcmeuHsli OMBIT NPUMEHEHUS HHOOPMAIIMOHHBIX U TU(PPOBBIX TEXHOIOTHI B
rOCYJapCTBEHHOM M MYHUIIMIAIBHOM CIIEKTPE MyOJHUYHBIX YCIYT TO3BOJIMI MPOIOJI-
KHUTh MX pean3aliio B chepe YaCTHOMPABOBBIX MMYIIECTBEHHBIX (MpeANpUHUMA-
TeNbCKKX) OTHOMmEHHH. Oco0YI0 aKTyalIbHOCTh MU(MPOBU3AIMS IPaXIAHCKOT0 000po-
Ta CTPaHbI MONTYYNIIA B CBSI3HM HOBBIM IMBHJIM3AIIMOHHBIM 3TAIIOM Pa3BUTHs 00IIECTBA
(poboToTeXHMKA, HAHOTEXHOJOTMH, MCKYCCTBCHHBIH pa3syM W T.I.), & B YCIOBHSX
CIIOKMBILIECHCS SIUIEMHUOJIOTHYECKON 00cTaHOBKH pacmnpoctpadenus COVID-19 mo-
3BOJIICT KOMIICHCHPOBATh PUCKH YACTHBIX JIHIl (TpaXc[aH, opraHusaimii) u obecre-
YUTHh YIKOHOMHUYECKYIO0 0€30MacHOCTh U HAallMOHALHBIC HHTepeckl Poccun. HoBetimm-
MU TUQPPOBBIMH OOBEKTAMH W WHCTPYMEHTAPHSMH B PaMKaX COBEPIICHCTBOBAHHS
IPaXIaHCKOTO 3aKOHOATEIBCTBA CTATM HOPMBI O IIH(POBBIX MpaBax Kak 00beKTax H
ANIEKTPOHHOU popMe oroBOpa.

2. AHanmu3 HOpPM JICWCTBYIOIIETO TPa)KIaHCKOTO 3aKOHOJATENbCTBA MO3BOJISET
c/ienath BBIBOJ 00 OTCYTCTBHU (POpPMaNbHO BBIPaKEHHBIX 3aKOHOJNATEIBHBIX JTUCIIO-
3WIUN B YaCTU OIPENEICHUS CISAYIONMIEro Kpyra MpoOJIEMHBIX BOMIPOCOB: IMUMPOBIX
¢dopmM ynoctoBepenust (uKcaIum) u IeHCTBUTETBHOCTH (TOCTOBEPHOCTH) BOJIM U BO-
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JICU3BSBICHNS KOHTPAreHTOB JIEKTPOHHON CENKH, MOMEHTA 3aKIII0UCHHS JJIEKTPOH-
HOU CHEJIKH, MECTa 3aKII0UYCHUs CIIENIKH, ONPEACICHHs IPaBOBOIO CTaTyca U OTBETCT-
BEHHOCTH TPO()ECCHOHATIBHBIX YYaCTHUKOB 3JICKTPOHHOT'O TOPrOBOro obopora (arpe-
raToOpPOB JIEKTPOHHBIX TOPTOBBIX IUIONIAIOK) H HPOY.

3. B kauecTBe mpeIoKeHU, HANPABICHHBIX Ha pa3pelleHHe IMOCTAaBICHHBIX
MpoOJEMHBIX BOIIPOCOB, MOYKHO BBIIENUTH clieaytomee. «KOHKIO3UA» Kak (opma
3aKpEeIUICHHS SJICKTPOHHBIX CAETOK MOKET OBITh NPUMEHNMa HCKITIOYUTENILHO B I0T0-
BOpax C 3apaHee OINpeNesieHHbIM (MACHTU(UIIMPOBAHHBIM) KPYrOM JIMI[, B TO BpeMs
Kak 00s3aTeIbHBIM AJISl 3aKII0YEHHUS MyOJIMYHBIX JIEKTPOHHBIX CIAENIOK MOCPEICTBOM
(pPOBOr0 MHTEPHET-MPOCTPAHCTBA (MHTEPHET-CaliTa, arperaropa TOPTrOBOH ILIO-
IIA/IKK) JTOJDKHO CTaTh MCIIOJB30BAaHHE BJIAJENbIIaMH MHTEpHET-caiiTa (KOHTEHTa, ar-
peraropa TOProBBIX IUIOIIAJ0K) aBTOMATHYECKOH CCBUIKM W OTKPBITOTO JOCTYIa
MOJIB30BATENIS K DJIEKTPOHHOMY COTJIAILICHUIO ITyTEM Mepexo/ia Mo TUIEPCChUIKE U 03-
HAaKOMJICHHUS C yKa3aHHOM mH(popmanuei. JlaHHas 31eKTpoHHAs (Gopma 3aKIFOUCHUS
JIOTOBOpA JI0JDKHA CTaTh €MHCTBEHHOH B OTHOLICHHH IyOIHYHBIX odepT (mpeaoxe-
HHUI O 3aKJIIOYEHHH JIOTOBOPA HEONPEICICHHOMY KPYTY JIHII), JJIsl Yero HeoOXO0IUMO
BHECEHHE COOTBETCTBYIOIIMX M3MEHEHUH B 3aKOHOAATEIHCTBO B YACTH YCTAHOBJICHHS
00s13aTeNIFHOM MpOoLeAypHI M MOPSIIKA 3aKII0UEHHS IICKTPOHHON (POPMBI JOTOBOpa Ha
YCIOBUAX MyOJINYHOTO MPEITOKEHHUS.

B 3akoHOzaTenscTBE HEOOXOAMMO YCTAaHOBUTH MPABOBOE MOJIOKEHHE <«arperaro-
pa» Kak CyOBeKTa HpeINpPHHUMATEIBCKON NEeATeTbHOCTH, SBIAIOIIETOCS HE TOJIBKO
MH()OPMALMOHHBIM OCPEIHUKOM, HO M PETYIATOPOM-OPTraHU3aTOPOM JIESTEIbHOCTH
iaTdopmel (caiiTa) Mo 3aKIIOUCHHUIO M MCIIOJHEHUIO AJICKTPOHHBIX T0roBopoB. Ciie-
JOBATEJIbHO, PACIPOCTPAHUTh Ha HETO TPEOOBAHUS O MPEJIOTOBOPHONH OTBETCTBEHHO-
CTH 3a JIOCTOBEPHOCTh M JIOCTATOYHOCTH PACHpPOCTpaHeHHs MH(OPMALMH O TOBapax,
paborax (yciyrax), nu(poBOM KOHTEHTE, SIBISIFOLIMXCS TPEIMETOM 3JICKTPOHHBIX
CHIEJIOK, ¥ TpeOOBaHMI 00 OTBETCTBEHHOCTH 32 MCIIOJHEHHUE IO 3aKIIOYCHHBIM 3JICK-
TPOHHBIM CIEJKAM.

ObecnieueHNI0O WMYIIECTBEHHBIX HHTEPECOB TPaXKAaH M IMpeanpuHUMaTeneil u
obecneyeHno 3G heKTHBHON PabOThI AMCTAHIMOHHOTO (yJaJeHHOT0) TOPrOBOro 000-
pOTa CTpaHbI B YCIOBHAX CIOXKHBIICHCS SMHUAEMHOIIOTHYECKOH 0OCTaHOBKM pPacIpo-
ctpanenuss COVID-19 6ynet criocoOCcTBOBaTh AajibHEMHIAs 3aKOHOAaTeNIbHAsA (hopMa-
mm3anust QRKOIOB B 4acTH MPUMEHEHUS X Kak HUPPOBBIX GopM ¢ukcamu (10cTo-
BEPHOCTH, ICHCTBUTEILHOCTH M HCIIOTHUMOCTH) JIEKTPOHHBIX JIOTOBOPOB.
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